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INTRODUCTION

Pursuant to Rules 40 and 35 of the Federal Rules of Appellate Procedure
(FRAP), Petitioners Rockland County New York, State of Connecticut Department
of Environmental Protection and Friends of the Rockefeller State Park Preserve
seek rehearing or rehearing en banc of the panel's June 10, 2009, decision
dismissing the consolidated petitions for review in the above captioned appeal.
Rehearing or rehearing en banc is justified under FRAP Rules 40 and 35 for four
reasons. First, the decision overlooks the Supreme Court's decision in Citizens to
Preserve Overton Park v. Volpe, 401 U.S. 402 (1971) regarding FAA's
responsibilities under Section 4(f) of the DOT Act of 1966, 49 USC Sec. 303(c).
Second, the panel misapprehended the law of waiver in this Circuit and the
overlooked important facts in the record in holding that Petitioners had "forfeited"
their claim that FAA had failed to adequately consult with state and local park
officials regarding "at least 236 properties that petitioners say may be affected . . .
because "no one raised it during the administrative proceeding." Mem. Op. at 5.
Third, the panel's decision misapprehended public participation requirements of
the National Environmental Policy Act ( NEPA), 42 U.S.C. 4321 et. seq. and
overlooked the decisions of this Circuit regarding the rule of prejudicial error in
holding that the FAA was not obligated to allow for public comment on important

noise impact analysis only first released with the September 5, 2007 Record of



Decision (ROD). Fourth, the proceeding involves issues of exceptional
importance to the public affected by the redesign project because panel excused the
FAA's failure to comply with important procedural protections under Section 4(f)
and NEPA depriving the 30 million people living in the 31,180 square miles of the
five affected states from fully participating in a decision that affects the noise they
experience and the parks they enjoy.

ARGUMENT

I.  The Decision Overlooked the Supreme Court's Decision in Citizens to
Preserve Overton Park v. Volpe, 401 U.S. 402 (1970).

The decision quotes the language of Section 4(f) "prohibit[ing] the Secretary
of Transportation from adopting a project...requiring the use of ...a public park..."
unless "there is no prudent and feasible alternative..." 49 USC 303(c)." Yet, the
panel never mentions the only Supreme Court decision to interpret Section 4(f),
Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1970) ("Overton Park")
nor does the Panel address the FAA's 4(f) implementing regulations setting forth
strict procedures for meeting the Secretary's burden under that statute. The
Overton Park Court held that "Section 4(f) of the Department of Transportation

Act and section 138 of the Federal Aid Highway Act are clear and specific

' The panel notes that this prohibition extends to constructive use, including "noise
that 1s inconsistent with a parcel of land's continuing to serve it's recreational,
refuge or historical purpose.” City of Grapevine v. DOT, 17 F.3d. 1502, 1507 (DC
Cir. 1994). Mem. Op. at 5.



directives . . . the very existence of the statutes indicates that protection of parkland
was to be given paramount importance". Overton Park, 401 U.S. at 412-413
(footnotes omitted).> While the Overton Park Court recognized that the Secretary's
actions are entitled to a "presumption of regularity” under the Administrative
Procedure Act ( APA), 5 U.S.C. § 706, the Court recognized that the Secretary's
discretion is not unlimited and that "Congress . . . specified only a small range of
choices that the Secretary can make [and that] a reviewing court must be able to
find that the Secretary could have reasonably believed that in this case there are no
feasible alternatives or that alternatives do involve unique problems." /d. at 416.
The Court especially held that although court's inquiry "into the facts is to be
searching and careful, the ultimate standard of review is narrow one. The court is
not empowered to substitute its judgment for that of the agency." Id. at 416-17
(emphasis supplied). This "searching and careful review " includes "whether the
Secretary's actions followed the necessary procedural requirements.”" /d at 417
(emphasis supplied).

The FAA's regulations implement Overfon Park's strong direction by
creating a presumption of "significance" that can only be overcome by following

very strict procedures. The FAA "assumes . . . that any part of a publicly owned

* As the Court stated, "the legislative history indicates that the Secretary is not to
limit his consideration to information supplied by state and local officials but is to
go beyond this information and reach his own independent decision. 114 Cong.
Rec. 24036- 24037." Overton Park. at 413 n28.



park, recreation area, refuge or historic site is significant unless there is a statement
of insignificance relative to the whole park by the federal, state or local official
having jurisdiction thereof . . . . [and that] the responsible FAA official must
consult all appropriate Federal, State and local officials having jurisdiction over the
affected Section 4(f) resources when determining whether project-related noise
impacts would substantially impair the resources.” Order 1050.1E § 6.2 (a) and (e),
JA 41.° Here, the record is clear that the FAA did not follow its mandatory
procedures of consulting with "all appropriate federal, state and local officials"
prior to reaching its conclusion that the airspace redesign would not result in a
"constructive use" of any section 4(f) resources any where in the five state area.

By ignoring Overton Park and the FAA's own regulations as applied to this
record, the Panel failed to engage in the "searching and careful review" required by
law. Without any analysis of the law and the facts, the panel has endorsed the
FAA's "shortcuts" in meeting its 4(f) responsibilities. Under this ruling, the FAA
need only consider a "subset" of selected potential 4(f) properties in making the
crucial threshold determination of whether the project could result in a constructive

use of any federal, state or local park and historic site without ever contacting state

> For a project to result in constructive use, a substantial impairment must occur.
FAA Order 1050.1E defines "substantial impairment” as "when the activities,
features, or attributes of the resource that contribute to its significance or
enjoyment are substantially diminished . . . ." Order 1050.1E, App. A § 6.2f, JA
41.



or local park officials. If such officials determine, after the close of comments, that
important public properties in their jurisdictions were never evaluated for potential
uses in violation of 4(f), they can never challenge FAA's arbitrary determination.
They would forever be deprived of an opportunity to present evidence that a
supplemental analysis would be required for properties located in a quiet setting
where "the setting is generally recognized feature of attribute of the site's
significance.” The ruling also sanctions a process whereby the FAA gathers
important information covering certain noise sensitive sites and then "hides" that
information from the public comment even where the study contains crucial
information on the possible need for a supplemental noise analysis.

II. The Panel's Decision Misapprehends the Law of ""Waiver" in this Circuit.

The panel overlooked important facts in the record and misapprehended the
law of waiver in relying solely on City of Olmstead Falls v. FAA, 292 F.3d 261
(D.C. Cir. 2002) to dismiss Petitioners' claims. In Olmsted Falls, this Court, citing
49 U.S.C. 46110(d), held that any Section 4(f) issues not raised before FAA are
waived on appeal. See Olmsted at 274. Unlike Olmstead, the Petitioners did raise

the issue of the FAA's need to study the project's impacts on potentially affected

* See Order 1050.1E, App. A § 6.2i, JA 42 see also JA 47- 48 ("DNL analysis may
optionally be supplemented on a case by case basis to characterize specific noise
effect."); Grand Canyon Trust v. FAA, 290 F.3d 339 (D.C. Cir. 2002) where the
FAA conducted a detailed supplemental noise analysis addressing the natural quiet
of Zion National Park from a proposed construction of a local replacement airport.



state and local parks during the administrative process. Specifically, the Chair of
the Suffolk County Legislature commented on August 30, 2007 that "there will be
deleterious effects of airplane noise over County Parks. Increased noise will
certainly have a negative effect on the enjoyment or our open spaces. . . ." (AR
9762:58, JA 1819). The County also requested that the FAA delay its final
decision until it conducted a full evaluation of noise sensitive park resources. Yet
the FAA ignored the County's plea. Other commenters also raised these issues and
as the FAA has acknowledged.’

Not only did the panel overlook important facts, it misapprehended the law
of waiver in this Circuit --- that one objection, by any party, puts FAA on notice
and preserves that issue on appeal. See 49 U.S.C. § 46110(d); N.E. Md. Waste

Disposal Auth. v. EPA, 358 F.3d 936, 948 (D.C. Cir. 2004) (per curiam).® It was

> Rockland County's discussion of 4(f) issues included a request for full evaluation
of noise resources, AR 9762:58 JA 1815. FAA stated that "with one exception
[that of Ardens Historic District, part of Petitioner Timbers Civic Association] . . .
no commenter recommended replication of the additional analysis for the non-
federal properties that Petitioners now focus on . . . ." Resp.Br. at 87.

® In N.E. Maryland. Waste Disposal Authority, this court rejected a claim that
petitioners should be barred from raising a specific procedural issue regarding
EPA's failure to set forth a rationale for distinguishing between different types of
units in setting standards for solid waste incinerators under the Clean Air Act
because petitioners did not specifically object to EPA's failure to articulate a
rationale. The court held that the issue of sub categorization between units had
generally been raised and that was sufficient to preserve the issue for appeal. See
also Reytblatt v. U.S. Nuclear Regulatory Comm'n, 105 F.3d 715, 721 (D.C. Cir.
1997) (finding petitioner was "at liberty" to raise an issue on appeal raised by
another party during administrative proceedings); Cellnet Commc'n v. FCC, 965



enough that the legal issue of the FAA's 4(f) duty to assess the project's impacts on
state and local parks was raised below.” Clearly, the record demonstrates that the
issue of section 4(f) compliance for state and local parks was presented by
commenters.

Further, the panel overlooked the alternative basis under Section 46110(d)
("reasonable grounds for not making the objection") for Petitioners not raising the
specific 236 park issue. See Ark. Power & Light Co. v. FPC 517 F.2d 1223, 1236
(D.C. Cir. 1975) ("the exhaustion of remedies doctrine which is expressed in the
statue is not inflexible; it allows for deviation where the interests of justice dictate
... " (citing FPC v. Colo. Interstate Gas Co., 348 U.S. 492, 498-99 (1955))).

Here, the FAA never said during the administrative process that it would not
contact certain state and local parks officials in conducting its section 4(f)
environmental review. Therefore, Petitioners could not have challenged such a
position during the administrative process. Rather, the 236 park omission issue

only came to light after suits were filed, cases consolidated and the petitioners

F.2d 1106, 1109 (D.C. Cir. 1992) ("Consideration of the issue by the agency at the
behest of another party is enough to preserve it"); Northwest Airlines, Inc. v. DOT,
15 F.3d 1112, 1121 (D.C. Cir. 1994) (Northwest Airline's one-line argument
during administrative hearings was sufficient to preserve issue for appeal).

" See also Friends of Richards-Gebaur Airport v. FAA, 251 F.3d 1178, 1194-95
(8th Cir. 2001) (holding that where a party to the administrative process raises an
issue by quoting the specific language of the statute, it had preserved the argument
on appeal, even if the argument was not thorough at the administrative level).






