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Certificate as to Parties, Rulings, and Related Cases

A. Parties.

All parties, intervenors, and amici appearing in this Court are listed in the

Brieffor Petitioners. D.C. Cir. R. 28(a)(1)(A). We note, however, that William C.

Withycombe, listed by Petitioners as a Respondent, is not a proper respondent. He

is the Regional Administrator for the Federal Aviation Administration's Western

Pacific Region and, as such, is not involved in the action at issue.

B. Rulings Under Review.

References to the ruling at issue appear in the Brief for Petitioners. D.C.

Cir. R. 28(a)(1)(B).

C. Related Cases.

This case was not previously before this Court. There is one related case

currently pending in this Court, which was identified incorrectly in the Brief for

Petitioners. The correct citation is:

County of Delaware, Pennsylvania, et al., v. United States Dep't of Transp.,
D.C. Cir. No. 07-1385.

Oral argument was held in that case on October 7, 2008.
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STATEMENT OF JURISDICTION

Respondents concur in Petitioners' Statement.

STATEMENT OF THE ISSUES

1. Is the Federal Aviation Administration's (FAA) environmental analysis

of a regional Airspace Redesign Project (Project), summarized in a Final

Environmental Impact Statement (FEIS), adequate under the National

Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321 et seq.?

2. Did the FAA reasonably determine that the Project will not result in

constructive use of any properties protected by §4(f) of the Deparment of

Transporttion Act of 1966, 49 U.S.C. § 303(c)?

3. Did the FAA comply with the general conformity requirements of the

Clean Air Act (CAA), 42 U.S.C. § 7506(c)?

STATUTES AND REGULATIONS

Except for the following, see Addendum A of this brief, all applicable

statutes and regulations are contained in Addendum A of Petitioners' Brief:

49 U.S.C. § 47101.

14 C.F.R. Par 150, App. A., Table 1.

40 C.F.R. § 1505.2.
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STATEMENT OF THE CASE

Petitioners challenge FAA's Corrected Record of Decision (ROD) entitled

"New York/ew JerseylPhiladelphia Metropolitan Area Airspace Redesign"

(Sept. 28, 2007). The ROD approved sweeping changes to modernize and improve

air traffic procedures for 21 airports in the approximately 31,000 square miles of

airspace over the New York/ew JerseylPhiladelphia region (Region).

As shown by the list of adopted measures (ROD 17-19), this Project includes

more than 60 changes to current procedures for arrivals and departres at major

airports. Points in the sky designated as "departre gates" and "arrival posts" were

shifted or newly created to make access into and out of this complicated airspace

more erficient and safer, while new flight procedures were adopted to expedite

arrivals and departres, to provide system flexibility, and to make full use of

today's high performance aircraft and their navigation systems. While most of

these changes occur high above the ground and up to eighty miles from the airports

involved, other changes, notably providing additional departre headings from

several of the major airorts, had close-il effects.

The purpose of these changes is to increase the efficiency, safety and

reliabilty of the Region's airspace and FAA's air traffc control system, updating

procedures that were largely developed in the 1960's, and making the Region's

-2-



airspace compatible with the new technology expected over the next decade.

FAA's decision came after nine years of studies and analysis including a detailed

FEIS, along with numerous appendices on issues such as noise, parklands, and air

quality, an extensive mitigation package, and a large administrative record.

Seventy-three petitioners have challenged FAA's decision in this

consolidated action..

STATEMENT OF FACTS

A. Background

This massive airspace redesign by FAA can be best understood by

considering three historic factors. First, this action takes place in some of the most

complex airspace in the world. Five of the nation's busiest airports - Kennedy,

LaGuardia, Newark, Teterboro and Philadelphia - are historic anomalies in that

they are unusually close to each other, constraining current and future operating

procedures, creatilg overlapping flight paths, and requiring heavy air traffic

controller workloads. See ROD App. A at A-1 to A-20 (depicting present and

proposed arrival and deparure flows).li When Newark and Teterboro were

ll In this brief, FAA responds to the principal points raised by Petitioners' lengthy

submission, and in doing so, believes it has reasonably responded to the principal
points raised by amici.

li This complexity is illustrated by an inter-active website showing real-time air

(continued... )
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constructed in the 1920's, air traffic was light, aircraft speeds were much slower,

and bad weather curtailed operations. The same was largely true when LaGuardia

opened in 1939, and when Kennedy opened in 1948. Today, these airports and

their original runways remain as they always have been, but traffic volume is much

greater, aircraft speeds are faster (requirirg more room in the sky to maneuver) and

technological advances have helped reduce weather-related curtailments. These

airports, their runway geometr, and propinquity to each other create a situation of

unrivaled complexity for FAA airspace redesigners)i

The Region's airspace is and will continue to be "one of the busiest air

traffic areas in the world." FEIS 1 - 1 7; ROD 2. To demonstrate the volume and

complexity of this airspace, radar flght tracks from a sample day in August 2007

for arivals and departures at the eight primary airports in the Region are presented

in a PowerPoint presentation included in Addendum C. See also FEIS Fig. 1.1 1.

The final slide includes operations from the other 13 airports and overflights ir the

f!oo.continued)
traffic in the region (www4.passur.com/lga.html) and also by a short segment of
audio tape from a typical day at the New York Terminal Radar Approach Control
Facility (TRACON) (Administrative Record (AR) 9371, included in Addendum
C).

:l LaGuardia is 16 miles east of Newark Airport. Kennedy is only 8.5 miles
southeast of LaGuardia. Teterboro is 11 miles due north of Newark and 11 miles
west of LaGuardia. FEIS Fig. 1.8.
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Region. The ROD describes this numerically by reporting that the New York

TRACON facility that serves all major airports in the New York region handled

1,710,000 operations in 1988, and 2,090,977 operations in 2006. Operations are

expected to increase to 2,400,143 by 2011. ROD 8.

As a result of this growth and existing inefficiencies, the Region's four

major commercial airports (Kennedy, LaGuardia, Newark, and Philadelphia) are

aiong the five most delayed airports inthe countr.11 ROD 3. Despite these

delays, the Region's importance in domestic and international commerce means

"these increases (ir operations) are forecast to continue." FEIS 1-21. As a result,

"the system will become increasirgly ineffcient and unreliable (unpredictable in

terms of scheduling) in order to ensure safe operations." ROD 6.

The second historic factor is that aviation progress always has been directly

related to federal use of the latest technology. By 1931, the Department of

Commerce Bureau of Lighthouses had developed milion-candlepower aircraft

navigation beacons and placed them at 30-mile intervals on routes across the entire

country, enabling commercial aircraft to fly at night.1I In the following decades,

11 During first quarer 2007, Newark was the country's most delayed airport (55%

on-time record), LaGuardia was second (58% on-time record), Kennedy was fourh
(60% on-time record), and Philadelphia was fifth (65% on-time record). ROD 3.

11 See Bonfires to Beacons, the Federal Civil Aviation Policy under the Air

(continued... )
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radar, instrument landing systems, and other technological advances made air

travel safer, and more reliable. However, the Region's airspace remaired based on

technology from the 1960's, when the air traffic procedures were first approved.

Rules governing aircraft separation, and routes reflecting arrival and departre

procedures were based on electronics using vacuum tubes, and manual systems

rather than advanced computers. Thus, FAA's rationale for this action was: "Most

importantly, the Airspace Redesign Project modernizes the structure of the NY NJ

PHL air traffic environment in an environmentally responsible maner, and lays a

foundation for achieving the Next Generation Air Transportation System in 2025."

ROD 1. Similar airspace redesign projects have been completed or are underway

for the Baltimore-Washington, Chicago, and Cleveland-Detroit regions, as part of

an overall National Airspace Redesign initiative. FEIS 1-17.

The third historic factor is that far fewer people are exposed to significant

aircraft noise today, despite increased operations, because modern aircraft are

quieter and climb more quickly. ROD 2. The Port Authority ofNY/NJ (proprietor

of all four major NY /NJ airports) reported that over the past two decades, the

number of people exposed to significant airport noise had decreased from about

1i...continued)
Commerce Act, 1926- 1 93 8, pp. 133 - 1 3 7, Smithsonian Institution Press, reprirted
1989.
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two million to about 100,000. FEIS App. N (AR 9304 at pdf 2666). Even so,

FAA remains concerned about the noise impacts of these urban airports. The FEIS

presents detailed discussion of FAA's noise modeling methodology, current and

projected aircraft noise exposure in the Region, and noise mitigation strategy.

B. FAA's Management of Air Traffc

It is vital to understand the basic concepts of how FAA maintains safe

separation between aircraft. All commercial flghts operate under "Instrument

Flight Rules" (IFR) which require filing a flght plan, traveling along designated

points in the sky, and maintaining voice and electronic communication with FAA

controllers throughout the jourey. To ensure safety, FAA utilizes a variety of

facilities, navigation technologies, and operating rules. See FEIS 1 -2 to 1 - 1 4,

App.A.

There are three types of FAA air traffic control facilities. Controllers at 20

"Centers" guide aircraft at high altitudes, generally above 18,000 feet. Controllers

at about 160 TRACONs handle arriving aircraft once they descend below 18,000

feet and departing aircraft until they are handed off to a Center. Local controllers,

found in the faiiliar airport towers, provide takeoff and landing clearances and

guide the movement of aircraft on the ground. FEIS 1 -5 to 1 -6,

Figs. 1.2,1.,1.6,1.7.
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Aircraft operating under IFR use both ground-based and satellte-based

navigation systems. On the ground, FAA operates Very-high Frequency Omni-

directional Radio (VOR) range stations, which allow a pilot to travel from one

exact point in the sky to another. Straight lines between many VORs are

designated as numbered federal airways, as faiiliar to pilots as the Interstate

Highway system is to truck drivers. Also, a controller can direct aircraft to points

(or "fixes") in the sky that are based on a specific location in relation to a VOR, to

ensure adequate separation and efficient use of the airspace. Aircraft join a

published airway through a "gate," a specific region of sky defined by altitude and

location to a VOR, much as vehicles use raips to join highways. Similarly,

aircraft leave an airway and begin their descent to an airport through a "post,"

another area of sky akin to a "gate" that allows TRACON controllers to sequence

arrivals to a specific airport. These "gates" and "posts" are from 30 to 80 miles

from the airports they serve.

More recently, VORs have been augmented by satellte navigation facilities.

Aircraft equipped with area navigation (RNA V) technology can determine their

precise positions from multiple navigation sources, and can navigate from one

place to another without moving along a series of fixes. Global Positioning

Systems (GPS) provide precise three-dimensional location, time, and speed
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information which, when augmented by other devices, allows for accurate and

precise positioning for aircraft. All these technologies can now be used in airspace

design.

Aircraft handled by a Center flying at altitudes between 18,000 and 41,000

feet must be separated by a distance of five nautical miles laterally or 1,000 feet

vertically. Aircraft handled by a TRACON at lower altitudes require only three

miles of lateral separation. Id. Additional criteria ensure that smaller aircraft

following large aircraft are not disturbed by wake turbulence. See FEIS 1-3 to 1-4,

Fig. 1.4.

c. Development of an Action that Meets the Purpose and Need

In 1998, FAA's Administrator directed the agency to modernize the nation's

airspace through a National Airspace Redesign program. ROD 3. Inefficiencies

abounded: for example, aircraft deparing New York City to Washington, D.C.

were sequenced on the same routes as transcontinental flights, and Chicago O'Hare

deparres were delaying other westbound departures because of in-trail separation

requirements over the same navigation fixes. ROD 9. Moreover, "(i)nefficiencies

due to the inherent limitations of the existing airspace design, including route

structure and (Air Traffc Control) procedures, wil be exacerbated by growth in air

traffic operations. As traffic ircreases, the system will become increasingly
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inefficient and unreliable in order to ensure safe operations." FEIS 1-21 to 1 -22.

FAA was advised in 1999 that if it failed to modernize the system, the cost to the

national economy from delay could exceed $46 bilion by 2010. ROD 10. And,

because the Region was projected to handle almost 20% of all air traffic in the

nation by 2011, ongoing delays in this airspace would surely ripple through and

cripple the entire system.

Thus, almost 10 years ago, FAA began this airspace redesign process. FAA

identified several specific inefficiencies that if fixed, could enhance safety, even

with growing traffic. For example, current airspace restrictions require incremental

changes in altitude for arrivals and departres, causing radio frequency congestion

from additional instructions from controllers to pilots; arivals to Westchester

County Airport from the south cross several other traffc flows and create

unnecessar complexity; and traffic to Philadelphia and Long Island-MacArthur

Airports and their satellite airports is restricted to intersecting courses in narow

corridors of airspace. FEIS 1-22 to 1 -23. Also, delays are made worse because,

inter alia, some individual arival fixes become saturated while others are

underused, and because the existing system lacks flexibility to reroute heavy flows

of aircraft during periods of severe weather. FEIS 1 -25. As stated by FAA (id.):

The purpose of the Airspace Redesign is to increase the efficiency and
reliability of the airspace structure and ATC system, thereby
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accommodating growth while enhancing safety and reducing delays in
air travel.

ROD 9-10.

"Noise reduction is not a component of the Purpose and Need for the

Proposed Action. . . because it is not FAA policy to reroute aircraft to reduce noise

levels in one community at the expense of another."Qi FEIS 1-25; ROD 10. The

Region is densely populated (29 million people), and there are few unpopulated

areas near the major airorts. See FEIS 3-7 to 3-10, Figs. 3.2 to 3.13. Depending

on runway alignments, there may be little or no mitigation possible for

communities close to the airports. ROD 10. FAA could only commit to consider

means to reduce noise effects where feasible. FEIS 1-25 to 1-26; FEIS App. N

(AR 9304 at pdf2355,2358-60,2371,2394). As explained in Argument LF below,

noise impacts were a major consideration in the EIS process, and FAA in fact did

what it could to mitigate aircraft noise.

Qi Petitioners cite (Br. 4) a Pre-Scoping Summary Report (at 2) prepared for use of

FAA staff, listing reduced noise as one "benefit" of airspace redesign (FEIS
App. L § L.2), but noi~e reduction was never par of the Project's purpose and
need. And despite Petitioners' references (Br. 5-6) to Congressional statements
faulting FAA for not paying even greater attention to the Project's potential noise
impacts, Petitioners did not identify any enacted legislation directing FAA to alter
the Project's purpose and need or its primar focus.
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Early in the process, FAA conducted an independent study to forecast IFR

activity in 2006 and 201 1 for each of the 21 airports evaluated. These projections

provided the basis for operational and environmental analyses. Substantial

increases in operations were forecast for all major airports during the period 2001-

2011. See Argument LB.1 below.

FAA identified five potential "categories of alternatives," encompassing

over ten different types of actions. FEIS 2- 1 to 2-8. Screening the categories

based on their ability to meet the purpose and need, FAA eliminated four

categories because they would not address the inefficiencies ir the current airspace

strcture,l ROD 11; FEIS 2-6. Relying in part on experience with redesigns of

airspace such as the Potomac TRACON for the Baltimore-Washington area, FAA

caried forward the airspace redesign category for detailed further analysis, along

with the "no action" concept that is examined in every EIS. FEIS 2-8.

FAA looked at four airspace redesign concepts and decided to study three of

them in depth: modifications to existing airspace, ocean routing,~ and a "clean

11 These included alternative modes of transportation and communication (such as
high-speed rail and promoting telecommunications), changes in airport use (such
as enhancing satellte airports), congestion management prograis (artificial traffic
limitations), and improved air traffc control technologies. FEIS 2-1 to 2-8.

~ FAA agreed to study the ocean routing concept proposed by New Jersey
Coalition Against Aircraft noise (NJCAAN) to reduce noise in communities south

(continued... )

-12-



sheet" approach involving a complete redesign that, over time, evolved into the

Integrated Airspace Alternative. ROD 12-13; FEIS 2-10 to 2-11.

In its detailed consideration of these alternatives, FAA began with a study of

operational viability and effciency. ROD 13-14. FAA developed eight system

improvements it sought to achieve, and identified metrics to quantify each

improvement. FEIS 2-13 to 2-14, App. Cat 9-2 to 9-6. FAA sought to reduce

complexity of the airspace resulting from crossing traffic routes and demand for a

segment of airspace. Ap'p. Cat 9-2 to 9-3. An alternative also needed to reduce

voice communications, by minimizing the need for vectoring, advisories, and

clearances. Id. at 9-3 to 9-4. FAA sought to reduce "delay," the difference

between the flight-planned time and the actual time of an arrival or departre

operation. Id. at 9-4. Delay would be calculated separately for arrivals and

departres because airspace redesign includes separate strategies for each.

Controller workload needed to be better balanced so that all airspace resources

were being used, and controllers needed greater routing flexibility to deal with

~(...continued)
and west of Newark even though it would plairly not ircrease the efficiency or
reliability of the Region's airspace. Aircraft deparing Newark's Runway 22
would follow the currently used i 90 0 heading for about 15 miles, then turn south
and east over the Raritan Bay and fly about 40 miles over the Atlantic Ocean
before turning back toward their destinations. FEIS 2- 1 0 to 2- 1 1,
Figs. 2.15 to 2.18.
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severe weather and other unexpected events. Id. at 9-4 to 9-6. FAA also measured

how well alternatives addressed system demands and improved user access (id.

at 9-5), expedited arrivals and departres (as described by three separate metrics

including flight time or "block time") (id. at 9-5), and maintained airport

throughput by supporting maximum runway capacity (id. at 9-6).

The elements of the alternatives were developed and refined through an

iterative process of repeated simulations. FEIS App. C at xx~xxi. Through this

process, FAA recognized that the "Integrated Airspace Alternative" actually had

two sub-components or variations. The first was reallocation of airspace to create

new departure gates, new deparre headings and other new procedures at Newark,

LaGuardia, Teterboro, Westchester, and Philadelphia Airports. ROD Table 2.3

at 17; FEIS Table 2.3 at 2-46, Figs. 2.19,2.20 to 2.22. The second, which would

follow by the project completion date, involved additional procedures made

possible by creating an Integrated Control Complex (ICC), a new type of

consolidated operation that would extend the New York TRACON airspace (and

its terminal separation rules) to areas formerly assigned to the surrounding Centers.

ROD Table 2.4 at 17-19; FEIS Table 2.4 at 2-60 to 2-61, Figs. 2.23 to 2.33. To

implement all these changes, FAA would use existing facilities. Thus, this
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alternative was measured against decisional criteria as the Integrated Airspace

Alternative first withoutICC and then with ICC.

ROD Table 2.6 (at 20) summarizes the operational comparison of

alternatives, and is attached for ease of reference at Addendum B. After detailed

exaiination of each alternative (FEIS 2- 11 to 2-79, Figs. 2.1 to 2.33, App. C

at 9- 1 to 9- 39), FAA found that the Modifications to Existing Airspace Alternative

had only "small benefits." FEIS 2-79. The Ocean Routing Alternative greatly

reduced deparre effciency at Newark, increased complexity for Kennedy arivals

and departres, and made the airspace above Philadelphia even worse - drawbacks

that "are not offset by operational benefits."2i Id. In contrast, the Integrated

Airspace Alternative with ICC provides the most significant operational benefits

through a "wholesale restructuring of arrival and departure routes. Efficiency is

increased by more use of available runways and departure headings. Airspace

delays are virtally eliminated and route flexibility is enhanced. Flying distances

are increased for many flights, but the delay reductions are large enough to make

this a net benefit to traffic." FEIS 2-80.

2i While ocean routing was rejected as an alternative, FAA did adopt ocean routing

as a noise mitigation measure for Newark Runway 22R departres to be used only
after 10:30 p.m. when fewer conflicts would result from flying through airspace
normally reserved for LaGuardia and Kennedy arrivals. ROD 21-22; FEIS App. P
at 15. This mitigation was designed to benefit communities to the south and west
of Elizabeth, NJ.
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In their description of the Project and its benefits, Petitioners focus

(Br. 9-10, 26-27) on the average reduction in block time systemwide (1.4 minutes

per flight) and at Newark (about 6 minutes per flight) upon full implementation.

"Block time" is the "minutes between flight start and landing." FEIS App. C

at 9-34. "Delay," on the other hand, takes into account the scheduled arrival or

departure time. If an airplane is scheduled to depar at 1 p.m. and to land at 4 p.m.

but actually departs at 2 p.m. and lands at 5 p.m., there would be one hour of delay

but no change in block time.

While Newark will experience the greatest reduction in average block time,

allfive major airports wil experience signifcant "delay" reductions, as shown on

the bar charts depicting arival and departre delays for each of the major airports

. upon initial implementation (2006) and upon full implementation (201 1).

FEIS App. C at 9-20 to 9-28. Deparre delays are reduced immediately in 2006

and reduced even further by 2011; arrival delays are comparable to the Future No

Action Alternative in 2006, but would be reduced by 20 11. A critical redesign

feature for departures is fanned (or "dispersed") departure headings, part of the

first stage of implementation. 
101 An important redesign feature for arrivals, on the

101 With additional deparure headings, "(a)ircraft spend less time on taxiways,

with engines running, waiting to depart" and "(a)ircraft on dispersal headings fly
shorter distances at low altitudes." FEIS App. Q at 43; see also FEIS App. 0 at 19,

(continued... )
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other hand, is revised approach paths which are more effectively separated from

each other, but which can be somewhat longer. Many of these new arrival paths,

such as the dual arrival procedure for Newark, come in later stages of

implementation. 
il ROD 5-6; Project Implementation Schedule at 8, Respondents'

Motion for Supplementation of the Administrative Record, Judicial Notice, and

Submission of Demonstrative Exhibits, filed Jan. 12,2009, (hereafter referred to as

Resp. Motion), Ex. C. Whether any arriving flight wil have a longer or shorter

block time on a longer arival path will depend on whether the benefit of the

separation (in the form of higher flight speeds and reduced circling) compensates

for the additional mileage. This is the "break-even point" referred to in FEIS

App. C at 10-2 and cited by Petitioners (Br. 8_9).121 The block time and delay

reductions of airspace redesign are more apparent at higher traffic levels when

congestion delays in the Future No Action Alternative would be worse.

.l..,continued)
App. Q at 10 1.

il Note that the average route length for Integrated Airspace without icc, which

does not include all the longer arrival paths that come with the icc stage, is
1.2 miles shorter than Futue No Action. See Addendum B.

121 As an analogy, whether Car A gets from Baltimore to Richmond via the

Beltway more quickly than Car B, which drives a more direct route through
downtown D.C., depends on how fast traffic is moving through town; there is a
"break-even" point at which it's faster to go around the Beltway even though it's a
longer route.
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Petitioners infer from the reference to a "break-even point" for arrivals that

airspace redesign could actually make the airspace less efficient - and thus result in

relatively higher air emissions - when traffic levels are below a certain leveL. But

there is no reason to believe that air traffic controllers would exercise the options

airspace redesign gives them in a way that is less efficient than the 1960's-era

airspace. Moreover, it has always been apparent to FAA as a qualitative matter

that the redesign could only benefit local air quality around the Region's airports.

In evaluating air quality impacts, the primary concern is air emissions below

the "mixing height," which is generally 3,000 feet above ground leveL. Above that

altitude, winds move so quickly that emissions disperse and have little to no impact

on people on the ground. Below the mixing height, deparing flights have more of

an effect on local air quality than arriving flights because, on average, departing

flights spend more time idling and taxiing than do arriving flights. 
Dr As explained

above, airspace redesign expedites deparres imediately upon implementation

and whatever the traffic level, with the benefit of reduced fuel consumption and

reduced air emissions. All of the benefit of reduced idling and taxiing wil of

13/ See USEPA, Procedures for Emission Inventory Preparation, Volume iV:

Mobile Sources, EPA420-R-92-009 (Revised 1992), Table 5-1 at 141. See also,
Office of the New York City Comptroller, Grounded: The Impact of Mounting
Flight Delays on New York City's Economy and Environment at 18 (Dec. 2007).
See Resp. Motion, Exs. E, F.
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course occur below the mixing height. In contrast, while airspace redesign has

components that affect the fuel consumption of arrivals above the mixing height

both positively ("(aJrrivirg aircraft are delayed less in the air," FEIS App. Q at 43)

and negatively (longer flight tracks), there is no component that would materially

affect air emissions below the mixing height. There is thus no "break-even point"

that is relevant to local air emissions.

Based on the overall efficiencies ofIntegrated Airspace with icc, FAA

assumed that the alternative would also reduce overall air emissions. To verify this

quantitatively, FAA analyzed the change ir fuel burn, which confirmed that, even

with the inefficiencies resulting from noise mitigation, the Integrated Airspace

Alternative with icc would cause a net reduction in the burning of jet fuel, and

therefore in emissions. FEIS App. R. See Argument II below.

D. Public Participation in the NEPA Process

Recognizing that past efforts to adjust airspace in the Northeast had garnered

considerable public interest, FAA embarked on a "pre-scoping" initiative that

included 3 1 public workshops to provide an initial introduction to the proposed

actions. See 40 C.F.R. § 1501.7 (defining scoping). Almost 1,200 people provided

a total of712 comments on what they wanted the EIS to address. ROD 48;

FEIS 6-1 to 6-2, FEIS App. L § L.2.
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FAA then commenced in Januar 2001 a formal scoping process. ROD 48;

AR 3; FEIS 6-2 to 6-6, App. L. Scoping included 28 more public meetings (from

Danbury, CT to Talleyvile, DE) drawing 1,031 attendees and 901 comments.

FAA held numerous other meetings with state, local and federal agencies and other

organizations and sent 200 letters requesting comments from public offcials with

jurisdiction or special knowledge. Id. FAA entered all comments into its database

(including 107 from public officials) and categorized them. For example,

Greenwich, CT wanted LaGuardia arivals to fly higher when passing over its

town. The Congressman from Staten Island wanted Newark deparres to fly

straight out over Elizabeth, rather than over his district. While many New Jersey

officials advocated an ocean routing procedure for Newark flights, other officials

asserted such a procedure would be wasteful and would simply move existing

noise from one community to another. FAA responded to the concerns in a March

2002 Scoping Report. FEIS App. L § L.3. 141

After over three years of additional work, FAA released in December 2005

its Draft Environmental Impact Statement (DEIS) for public comment for a period

extended to six months. ROD 49; AR 2676. The agency conducted another round

141 FAA was simultaneously undertaking the aviation demand forecasting effort

and commencing the operational design process.
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000 public meetings, attended by 1,166 people, using graphic displays to show

the alternatives' routings and noise impacts, and other related information.15!

FEIS 6-5 to 6-8. FAA also maintained a Project website throughout the EIS

process. ROD 49; FEIS 6-9 to 6-10.

After the comment period closed, FAA began work on the FEIS, including

both textual revisions and additional appendices. Appendix M documented public

and agency involvement Post-DEIS and Appendix N contained 1,701 pages

addressing the approximately 4,500 comments on the DEIS.

FAA announced its selection of its Preferred Alternative on March 23,2007.

"Among the alternatives studied, the Integrated Airspace Alternative Variation

with icc best meets the purpose and need of the project, which is to improve the

effciency and reliability of the airspace structure and air traffic control system

from southern Connecticut to eastern Delaware." FEIS ES-19; ROD 21.

On April 6, 2007, FAA released, and invited public corrent on, a 62-page

Noise Mitigation Report (FEIS Appendix P) which provided detailed information

on the mitigation measures FAA was proposing for the Preferred Alternative, and

an 83-page Operational Analysis of Mitigation Measures (FEIS Appendix 0),

explairing which techniques were feasible. AR 8330. The mitigation measures

.i See htt://www.faa.gov.airorts_ airtraffic/air ~traffic/nas_

redesign/regional _guidance/eastern Jeg/nynjphIJedesign.
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included adjustirg departre headings to route aircraft over less noise sensitive

areas, keeping arriving aircraft at a higher altitude for a longer period, and utilizing

continuous descent approaches and RNA V procedures where appropriate. Seven

public meetings were conducted, attended by over 2,200 people who provided

approximately 1,700 additional written and oral comments. ROD 49; FEIS 6-8.

These comments and FAA's responses thereto are in FEIS Appendix Q.

In addition to all the public participation opportnities described above,

FAA undertook an additional public outreach program in communities near

LaGuardia, Newark (including Elizabeth, NJ) and Philadelphia with the potential

for high and disproportionate noise impacts on low-income or minority

populations. See FEIS Appendix H. These steps included holding community

meetings in accessible areas and taking appropriate measures to publicize the

meetings and convey information effectively at the meetings.. .See FEIS 4-41 to

4-42. See also GAO Report on FAA Airspace Redesign (GAO-08-786 July 2008)

(Resp. Motion, Ex. A) at 24-28.

On July 31,2007, FAA released its FEIS to the public. 72 Fed. Reg. 43,271

(Aug. 3, 2007). This 528-page document includes chapters on Purpose and Need,

Alternatives, the Affected Environment, Environmental Consequences, the

Preferred Alternative and Mitigation, and Public Involvement and Agency
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Coordination. The FEIS is accompanied by 18 Appendices providing detailed

descriptions of technical issues.

. E. FAA's Records of Decision

The ROD presents FAA's rationale for its action, provides responses to

comments on the FEIS, and sets forth the formal decision and order that made this

determination eligible for judicial review. In pertirent part, the ROD finds that the

Project wil not result in any use of publicly owned parklands, historic sites, and

other properties protected by §4(f) of the Department of Transportation Act of

1966, currently codified at 49 U.S.C. §303(c), see Argument Il below, and that the

Project complies with general conformity requirements of the CAA, see

Argument II below. ROD 30-38, 55-56.

The ROD approved the Preferred Alternative identified in the FEIS - the

Integrated Airspace Alternative with iCC - with mitigation (Selected Project). The

Redesign is being implemented in four stages over a five-year period with full

implementation now expected in 2012. Stage 1 largely involved adopting new

departre dispersal headings for selected runways at Newark and Philadelphia,

implemented on December 19,2007. See Implementation Schedule, Resp. Motion,

Ex. C. Stage 2 focuses primarily on expanding the westgate for deparres from

Newark, Kennedy, and LaGuardia, along with a separate deparure gate for
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westbound traffic departing Philadelphia. Stage 3 wil subsequently involve

boundary changes, and Stage 4 includes the shifting of arrivals into Newark and

implementation of the night-time ocean routing noise mitigation procedure for

Newark Runway 22R deparres.

As a result of the adopted noise mitigation measures, FAA was able to

decrease the number of people with "significant" noise increases to 545 in 2006

and eliminate all significant noise ircreases by 201 1 ~hen the Project is fully

implemented, as well as greatly reduce the number of people with

slight-to-moderate noise increases. ROD 26-27; FEIS 5-1 to 5-39. Moreover, the

Project, as mitigated, reduces the number of people exposed to aviation noise

above the 45 DNL level by almost 600,000 as compared to the Future No Action

Alternative. ROD 1,27.

Even as the airspace redesign FEIS was being completed in Summer 2007,

delays were increasirg to unprecedented levels at Kennedy. Air cariers continued

to schedule new flights there during peak hours, and delays were continuing at

Newark despite level traffc there. At Kennedy, FAA issued an order capping

operations at an average of 8 1 per hour, in effect until October 24, 2009. 73 Fed.

Reg. 3,510 (Jan. 18, 2008). This order joined an earlier order capping operations at

LaGuardia. 71 Fed. Reg. 77854 (Dec. 27, 2006). Concerned that the Kennedy
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order might cause cariers simply to shift flights to Newark, FAA adopted a similar

measure for that airport. 73 Fed. Reg. 29,550 (May 21,2008).16 On July 31,2008,

FAA issued a Written Re-Evaluation and ROD (WROD) for the NY /NJIPHL

Metropolitan Airspace Redesign FEIS in which it concluded that the schedule

limits do not replace the purpose and need for airspace redesign and that the data

and analysis of environmental effects in the FEIS remain substantially valid.

WROD 9,15. Resp. Motion, Ex. B.

SUMMARY OF ARGUMENT

If the late Senator Henr Jackson could return to Washington and examine

the FEIS for this Project, he likely would find that its length, detail, and extensive

public paricipation far exceeded his modest goal as NEPA's principal sponsor in

1969. FAA applied its considerable aviation and environmental technical expertise

to this vital, but controversial, redesign Project with a thoroughness befitting the

importance of the action and interest from the public. Petitioners are left with

quibbles in the wake of this unprecedented NEPA process. Their claims, resting

on NEPA, §4(f) and the CAA, are all without merit.

16/ On October 10, 2008, FAA issued long-term caps for Kennedy and Newark (73

Fed. Reg. 60,544) and for LaGuardia (73 Fed. Reg. 60,574), which were stayed by
this Court in December 2008. Port Authority of New York/New Jersey v. FAA,
D.C. No. 08-1329.
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1. There is no major, overarching theme to Petitioners' NEPA attack.

Instead, they present a laundry list of allegations grounded upon court decisions

involving every federal activity except FAA actions and frequently incorrect

factual assumptions. Petitioners' assertion that reducirg delay in the Region's

airspace will induce additional traffic is a variant on a Claim rejected by courts with

respect to other air traffic projects. Buildirg another lane for an interstate highway

could induce growth and in that sense may be like adding a new runway, but it is

not similar to modernizing airspace, especially over New York where there is

considerable history of delay acceptance. Similarly, FAA criteria used to guide

financing new runways and terminals has no bearing on redesigning airspace.

Petitioners fault FAA for not giving greater consideration to "congestion

management" as an alternative to airspace redesign, but they canot explain how a

temporary cap on operations at a handful of airports can solve the inefficiencies of

air traffic procedures in 31,000 square miles of airspace. Petitioners demand more

modeling to address more recent traffic data, but FAA has shown that its original

projections retair integrity and court have repeatedly upheld its decision not to

engage in endless rounds of modeling based on the constant unfolding of new data.

Equally unavailing is Petitioners' effort to fault FAA's cumulative impacts

analysis by demanding that it address other events unfolding during this NEP A
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process. Those matters will receive their own NEPA review, taking into account

the new procedures of airspace redesign.

FAA recognized that in these densely populated urban areas, concern over

aircraft noise remains paramount. FAA noise mitigation measures actually reduce

the number of people exposed to a significant level of aviation noise (65+ DNL).

Instead, Petitioners make the remarkable assertion that FAA gave short shrift to

noise impacts generally, and especially ir Elizabeth, NJ. Putting aside the fact that

this allegation stands in the face of volumes of studies, thousands of comments and

considerable mitigation effort, these concerns devolve into complaints that FAA

did not put contour lines on its noise exposure maps, that a staged approach and

one-year delay in project implementation undoes the validity of traffic forecasts,

and that background noise monitoring should have been conducted in Elizabeth.

Petitioners ignore FAA's explanations that it employed the state-of-the-art noise

model for projects involving multiple airports, that changing the traffc forecast

years would not undercut FAA's consideration of alternatives or adoption of

mitigation measures, and that Petitioners' demand for background monitoring

reveals their misunderstanding of the fundamentals of aviation noise methodology.

Other NEP A claims, involving Environmental Justice and noise mitigation
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monitoring issues, are based on factually incorrect assumptions and legally flawed

analysis.

2. Most of Petitioners' §4(f) claims were not raised during the lengthy

administrative process and cannot be considered here. At bottom, they argue that

FAA was obligated to examine every single propert in the region that is arguably

protected by the statute absent any possibility of constructive use. There is no

authority for such an obligation. FAA's determination that no constrctive use

results from the Project is reasonable and based on screening criteria and

appropriate analyses that fully satisfy its obligations under this measure. By and

large, Petitioners' §4(f) arguments reflect factual errors and focus on properties

that wil experience noise changes far below any potential for constructive use.

3. Petitioners are equally unsuccessful in attacking FAA's compliance with

the CAA. FAA's conclusion, first that the Project was presumed to conform to any

applicable State Implementation Plan (SIP), and second, that the Project was

exempt as de minimis because it will decrease emissions relative to the Future No

Action Alternative are legally sufficient and find ample record support. As an air

traffic activity expected to reduce delay and enhance efficiency, FAA's conclusion

that emissions would decrease as a result of this Project was both reasonable and

confirmed by a study comparing aircraft fuel usage before and after the proposed
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action. As with other methodologies employed in this process, Petitioners quibble

with the outcome but identify no critical defects in the study.

ARGUMENT

I. FAA'S NINE-YEAR, $53 MILLION EFFORT TO
COMPLY WITH NEPA FULLY SATISFIED ITS
OBLIGATIONS UNDER THAT ACT.

A. NEP A Background and Standard of Review

NEP A requires agencies to prepare an EIS on proposals for "major federal

actions significantly affecting the quality of the human environment." 42 U.S.C.

§ 4332(2)(C). NEP A does not mandate particular results, but simply prescribes the

necessar process. Robertson v. Methow Valley Citizens Council, 490 U.S. 332,

350-51 (1989). "In reviewing the FAA's compliance with NEPA, (this Court's)

role 'is simply to ensure that the agency has adequately considered and disclosed

the environmental impacts of its actions and that its decision is not arbitrary or

capricious.''' Communities Against Runway Expansion v. FAA, 355 F.3d 678,685

(D.C. Cir. 2004) (quoting City of Olmsted Falls v. FAA, 292 F.3d 261, 269 (D.C.

Cir. 2002)). This Court reviews the EIS to "'ensure that the agency took a "hard

look" at the environmental consequences of its decision to go forward with the

project.'" Id. (quoting City of Grapevine v. Dep 't of Transp. , 17 F .3d 1502, 1503-

04 (D.C. Cir. 1994)). Here, FAA adequately considered and disclosed the
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environmental impacts of the Project, consistent with FAA Order 1050.1E

"Environmental Impacts: Policies and Procedures" (eff. date June 8, 2004), and

demonstrated that its decision to adopt the Selected Alternative was not arbitrary or

capriclOus.

As explained below, courts have repeatedly upheld FAA's judgment on

these complex and technical issues, found that its reasoning is entitled to deference,

and rejected attempts to "flyspeck" documents prepared for NEP A compliance

such as those Petitioners present here. Nevada v. Dept. of Energy, 457 F.3d 78,93

(D.C. Cir. 2006) (citation omitted).

B. FAA Appropriately Compared the Environmental
Impacts of the Alternatives at the Same Level of
Flight Operations.

FAA developed flight schedules for the 21 study airports at the traffic levels

projected for 2006 and at the higher levels projected for 2011. ROD 23. In their

Argument 1.B (at 25-33), Petitioners argue, in effect, that it was not suffcient for

FAA to undertake apples-to-apples comparisons for 2006 and 201 1 (comparing the
.

impacts ofthe alternatives' different flight paths at the same level of flight

operations) but should also have undertaken apples-to-oranges comparisons

(comparing the impacts of the different flight paths at different levels of flight

operations tailored to reflect alleged market responses to different levels of delay).
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Petitioners' primary argument is that the forecasts for the Integrated Airspace with

icc Alternative are too low because they do not account for the "induced growth"

in traffic they say will result from the Project's delay reductions. At another point

(Br. 29), however, Petitioners seem to suggest that the Future No Action forecasts

may be too high, presumably because they believe the forecasts should account for

suppressed growth in traffic due to continuing delays. For purposes of comparing

the relative effects of the alternatives, both operational and environmental, the two

arguments are similar. Neither has merit.171

FAA's aviation demand forecasting is entitled to deference. In St. John's

Church ofChristv. FAA, No. 07-1362, 2008 WL 5264654 (Dec. 19,2008), this

Court recently reiterated that FAA's "forecasts of capacity and demand at an

171 Petitioners cannot reasonably challenge the simulations FAA undertook. First,

FAA had to develop the traffic forecasts in 2001 so that it could then simulate the
airspace for each alternative and quantify how each performed with respect to the
eight desired system improvements, including "reduce delay." Only when this
work was completed in early 2005 (see FEIS App. C) was there any quantification
of the delay expected under each alternative. Second, it was necessary to do at
least one round of analysis of environmental impacts using the saie 2006 traffic
fies for each alternative, and then one round using the saie 201 1 traffic fies for
each alternative. If two variables were changed at the saie time (flight paths and
number of flights), the relative impacts of the different flight paths could not be
determined. Petitioners are thus actually demanding an additional set of demand
forecasts and an additional round of operational and environmental simulations
after FAA completed its operational analysis in 2005. Such an additional round of
analysis was not legally or factually warranted for all the reasons explained below.

-31-



airport" are due "even more deference" than its "compliance with statutory and

regulatory requirements under the highly deferential arbitrary and capricious

standard." In City of Olmsted Falls, 292 F.3d at 272, this Court had previously

explained that "(t)he FAA's expertise in forecasting air transporttion demand and

airfield capacity are areas where courts accord significant deference," citing

National Parks & Conservation Association v. DOT, 222 F.3d 677,682 (9th Cir.

2000), and City of Los Angeles v. FAA, 138 F.3d 806, 807 n.2 (9th Cir. 1998).

Petitioners have not come close to demonstratirg FAA's forecasting methodology

was arbitrary or capricious.

1. FAA's Development of the Traffc Forecasts

FAA developed the flight schedules in 2001 (FEIS 1-20), the first step in the

detailed, multi-year operational and environmental analysis documented in the

DEIS and FEIS. Although FAA develops and updates Terminal Area Forecasts

("T AFs") for some 3,400 airports to assist in making planning, budgeting and

staffing decisions, the TAFs were not sufficiently detailed for this Project.

ROD 23-24; FEIS 1 - 1 8. FAA undertook an independent forecasting effort, as

summarized in FEIS 1-18 to 1-21 and App. B.l, using actual operations in 2000 as

the baseline. When forecasting began, FAA anticipated implementing the Project

in 2006 but the timing of the implementation of each potential stage was not clear;
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by the time the DEIS was issued in December 2005, FAA anticipated that the icc

stage would be implemented in 201 1. ROD 23; FEIS 1- 1 9. The timeframes for

analysis "usually selected are the year of anticipated project implementation and 5

to 10 years after implementation." Order 1050. 1E App. A ir 14.4g(2). FAA

determined that it was appropriate to develop forecasts for 2006 and 2011.

Detailed data relevant to trends in passenger demand and fleet mix were

gathered from numerous sources, and assumptions were developed about the

economy generally and aviation industr specifically. FEIS App. B.1 at B-3

to B- 7. Passenger demand at the 21 study airports was then forecast for 2006 and

201 1. FEIS App. B. 1, Table 4 (at B- 11) shows significant increases in passenger

enplanements at the 1 1 airports with air carier service: from about 62 million in

2000, to 78 million in 2006, to 90 millon in 2011 (an increase of about 45% over

the 1 1-year period). Fleet mix was also forecast for all the airports. FEIS

App. B.1, Table 6 at B-16 andAtt. B.

These projections were then translated into a forecast of annual flght

operations for each of these airports for 2006 and 201 i. FEIS App. B.1, Table 5

(at B- 14) shows significant increases in anual flight operations. At the 11 airports

with air carrier service annual flight operations increased from about 1.9 million in
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2000, to 2.2 million in 2006, to 2.4 millon in 201 1 (an increase of about 26% over

the 1 I-year period).il

FAA compared the forecasts against the TAFs "as an order-of-magnitude

check." FEIS App. B. 1 at B- 1 0 to B- 11.19/

FAA then took this data and developed two sets of daily operational

schedules ("traffic fies") for each airort: the average anual day ("AA")

schedule for 2000,2006 and 201 1 (to be used for environmental analysis)20/ and

the 90th percentile day ("90P Day") schedule for 2000,2006 and 201 1 (to be used

for operational analysis to ensure that the airspace is "suffciently robust" to

accommodate a busy traffc day). FEIS App. B. 1 at B-7, B- 11; see also FEIS

App. C, Table 3-6 at 3-18 (showing the 90P Day daily arrival and departre counts

for the eight busiest airports ir 2006 and 2011).

il Note that while passenger demand was predicted to increase by about 45%

between 2000 and 2011, anual flight operations were predicted to increase by a
lower percentage - about 26%. The number of flight operations depends in par on
fleet mix (size of aircraft) and on the occupancy rate of the aircraft.

19/ Only two airports (Stewar and Trenton) showed variances of more than 4%:

Stewar based on new service not anticipated in the T AF and Trenton based on
withdrawal of scheduled service. FEIS App. B.1 at B- 1 0 to B- 11. As a
rule-of-thumb, FAA uses a 15% threshold for accepting non-FAA 10-year
forecasts (and a 10% threshold for accepting 5-yearforecasts) as the basis for FAA
decisions on airport development projects. See FEIS 1-19. While not directly
applicable to airspace redesign, the guidance is a useful reference.

20/ "The AAD provides the best representation of the typical longterm (365 days)
average conditions for each airport or airspace system." FEIS App. E at E-L.
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2. NEPA Does Not Require FAA to Adjust Traffc
Forecasts Based on Alleged Induced Demand.

FAA used the forecast 2006 schedules to simulate the airspace for the four

alternatives FAA anticipated could be implemented in 2006 and used the forecast

201 1 schedules to simulate the airspace for these four alternatives and the

Integrated Airspace Variation with icc.

Petitioners challenge this process as violating NEP A because it does not

address the "induced growth" they believe this action will cause. Petitioners'

reliance (Br. 25) on the Council on Environmental Quality (CEQ) regulation

requiring an agency to consider a project's "indirect effects," 40 C.F.R.

§ 1 508.8(b), and on FAA Order 1050. 1E App. A § 15 which provides guidance on

applying this regulation, is unavailirg. The CEQ regulation states: "Indirect

effects" are effects "which are caused by the action and are later in time or farher

removed in distance, but are stil reasonably foreseeable. Indirect effects may

include growth inducing effects and other effects related to induced changes in the

pattern ofland use, population density or growth rate, and related effects on air and

water and other natural systems, including ecosystems." FAA considered

"Secondary or Induced Impacts" ir the areas near LaGuardia, Newark and

Philadelphia where the Project would create significant noise impacts, but found no

such significant indirect effects in these areas. FEIS 4-48; ROD 29.
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These provisions do not require FAA to assume that reduction in flght

delays following project implementation will induce additional demand.2l FAA

develops aviation demand forecasts without regard to project implementation

unless the project would increase airfield "capacity," meaning, in this context, the

"theoretical maximum number of aircraft that could use (an airfield) in a given

time." FEIS App. N (AR 9304 at pdf2384). Airfield "capacity" is determined by

the number, length and configuration of runways, taxiways, aprons and holding

areas. 22 In contrast, airspace redesign projects do not increase "capacity" but

instead increase "throughput," which is the "actually-achieved number of aircraft

using (an airfield) ir a given time." Id. Increased throughput means that delays

decrease; the difference between capacity and throughput is a measure of the

efficiency of a system.23 Id. In FAA's experience, the phenomenon of induced

2l GAO concurs. See Report GAO-08-786 (Resp. Motion, Ex. A) at 77-81.

22/ There are three categories of "capacity-related airport projects" - airside, airport

terminal building, and landside access - but only airs ide capacity projects (which
include construction, reconstruction and extension of runways, taxiways, aprons
and hold pads) can induce additional flghts. "FAA Airport Benefit-Cost Analysis
Guidance" (Dec. 15, 1999) ("BCA Guidance"). See Pet. Add. C, Ex. B; Resp.
Motion, Ex. D at 26-27, 41.

23/ "There are so many definitions ofthe term 'capacity' that some confusion is

inevitable." FEIS App. N (AR 9304 at pdf2409). In documents written for the lay
public, "capacity" is often used in place of "efficiency" or "throughput." Id.
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demand is not significant enough to warrant modeling unless there is an increase in

"capacity" and not just "throughput. ,,24/

Petitioners' reliance on highway cases is unpersuasive. Courts have upheld

FAA's decision that it does not need to model "induced demand" when it revises

flight patterns to make the airspace more efficient, but does not increase

"capacity." In Morongo Band of Mission Indians v. FAA, 161 F.3d 569,572,580

(9th Cir. 1998), the court upheld an FAA decision moving a flight path for Los

Angeles Airport arrivals in order to improve efficiency and safety while

accommodating growth in traffic. The court rej ected the argument that NEP A

required FAA to expressly discuss § 1508.8(b) and the "growth-inducing impact"

of the project. As in this case, FAA had performed a detailed analysis "to estimate

the numbers of aircraft" and had used its projections in its noise analysis, which

found no significant impact. Id. at 578,581. Seattle Community Council

Federation v. FAA, 961 F.2d 829, 831 (9th Cir. 1992), involved FAA's revised

approach pattern to Seattle-Tacoma International Airort ("Sea- Tac"), a change

designed "to increase airport efficiency and maintain safety." The court rejected

petitioners' induced-growth argument, noting that FAA expected traffc to increase

24/ See, e.g., FEIS App. Cat 3-22 (airort and runway capacity are frequently the

constrairing resource, not airspace); FEIS App. N (AR 9304 at pdf2370) ("delay
reductions (from airspace redesign) are smaller than those from, for example,
building a new runway").
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at Sea- Tac because of the population increase in the metropolitan area whether or

not FAA changed the approach patterns. Id. at 835. Although the plan "will

increase the efficiency of the air traffic system and reduce delays" and "will

necessarily allow the volume to increase" (Le., a larger number of aircraft could

operate with the same level of delay) the court held that § 1508.8(b) did not require

FAA to conduct any additional analysis. Id.

. In City of Olmsted Falls, this Court rejected a similar challenge to FAA's

demand forecasting methodology (but one made without reference to § 1508.8(b))

in the context of a challenge to FAA's decision approving the reconfiguration of

runways at Cleveland Hopkins International Airport ("CLE"):

The FAA determined that the airport can accommodate the predicted
demand for 2006, based on its current airfield configuration and
without the proposed improvements. While there may be delays,
FAA defines capacity without reference to delay goals. Here the
improvements are to move an existing runway, not the addition of a
runway, and thus in the FAA's judgment they wil not induce demand.
According to the FAA, its forecasts show that "the demand for air
travel at CLE is independent of the proposed improvements at the
Airport." In other words, "if you don't build it, they will come
anyway." City of Los Angeles v. FAA, 138 F.3d 806,807 (9th Cir.
1998). ... As the FAA is entitled to rely upon its demand and
capacity forecasts, and to credit the views of its own experts - who are
charged with determining demand and capacity issues for the National
Airspace System - over Olmsted Falls' contrary views, we cannot say
that the FAA's determination was unreasonable.
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292 F.3d at 272. FAA's traffic forecasts in this case should similarly be found to

be reasonable.

In City of Los Angeles v. FAA, 138 F.3d 806 (9th Cir. 1998), the Ninth

Circuit had earlier upheld FAA's demand forecasting approach in connection with

a terminal expansion project at the Burban-Glendale-Pasadena Airport. FAA had

explained that terminal expansion would "barely affect usage" because demand

"depends much more on location, runways and ticket prices" than on the terminaL.

Id. at 807-08. Petitioners argued that "a safer, more comfortable terminal must

surely attract some passengers who would otherwise use another airport." Id. The

court rejected this argument:

At first glance this argument has some appeal, but on closer
examination the FAA's explanation makes sense. ...

The FAA supports its estimates with studies of other airports
and its accumulated experience nationwide. The cities cite mainly
common sense. Sometimes common sense may trump implausible
expert claims, . . . but not in a case like ours where common sense can
support either conclusion.

Id. at 808. Here, Petitioners' reliance on "basic economic principles" (Br. 26) and

the "irrefutable reality" (Br. 31) that reducing delay will increase demand is

insuffcient to demonstrate that FAA's demand forecastirg was arbitrary or

capriclOus.
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3. Passenger and Carrier Demand in the New

York City Market is Less Responsive to Delay
Than It Is in Other Markets.

FAA also reasonably assumed that continuing delays at the levels expected

between 2000 and 201 1 would not materially suppress passenger demand under the

Future No Action Alternative. FAA explained that the historical pattern in the

Region indicated that there would be some growth in traffic between 2000 and

2011 despite significant delays at the major airports. FAA's specific experience

was, and continues to be, that passengers and cariers accept a level of delay in the

New York City market that they do not accept elsewhere.

As summarized in the BCA Guidance (at 39), FAA ordinarily considers

average delay of 10 minutes per operation to be severe, and expects "a flat or only

slightly escalating rate of growth once delay reaches 20 minutes." In the New

York City market, however, FAA found that aviation demand was less responsive

to delay than it was elsewhere. Notably, when some of the restrictions of the

"High Density Rule" (which had artificially limited traffic since the 1960s) were

eliminated at LaGuardia in 2000,

(t)he result was a huge expansion of traffic: LGA was working as
many as 1590 operations per day, at an airport where 1280 operations
means runing the maximum-capacity configuration for sixteen hours
straight with no wasted spaces in the arival or departre streams.

Delays were enormous - in November, 28% of all delays in the
country were at LGA, according to FAA's OPSNET database. This
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was an extraordinar case, but it makes the point that flying to New
York City is extraordinarily valuable. Airlines will accept delays here
that they would be unable to tolerate elsewhere.

FEIS App. N (AR 9304 at pdf2361).25'

FAA's subsequent experience fully supports its assumption of continued

growth in flight operations in the Region through 201 1, with or without airspace

redesign. Continental, for exaiple, did not reduce the number of flights at Newark

when passenger volume decreased following September 11,2001, but instead

substituted smaller aircraft despite continuing large delays. Id. The passengers

tolerated the delays and Continental guarded its "market share against

encroachment by a competitor." Id.

Indeed, Petitioners provide two exaiples that support FAA's projections of

growth in New York City area traffic (unelated to Project implementation) despite

continuing delays. In their Argument 1.C, Petitioners point (Br. 33) to FAA's 2008

Orders establishing limits (or "caps") on hourly take-off and landing slots at

Kennedy and Newark. FAA intervened because carriers did not unilaterally reduce

flights in response to mounting delays. Petitioners' Argument 1.F (Br. 44) cites

25/ In its Order establishing caps at LaGuardia upon the statutorily mandated

expiration of the High Density Rule on January 1,2007, FAA discussed the
carriers' addition of hundreds of flights in 2000 despite the average delay for
ariving flights soaring from 15.52 minutes in March to 37.86 minutes in
September. 71 Fed. Reg. 77854, 77855 (Dec. 27, 2006).
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approvingly the Port Authority's projections of a 40% increase in air passenger

traffic and a 70% increase in air cargo traffic from 2005 to 2020 at Newark,

Kennedy and LaGuardia. In its comments, the Port Authority acknowledged that

"traffic is expected to increase over the next fifteen years." FEIS App. N

(AR 9304 at pdf 
2666).261 

4. The BCA Guidance Does Not Apply.

Petitioners improperly rely (Br. 27-28) on the BCA Guidance, which they

never referred to in comments during the EIS process. The BCA Guidance is not

applicable to air traffic projects. It implements legal requirements to consider

benefits and costs in approving discretionar grants of $5 million or more to fund

capacity-related airport projects under the Airport Improvement Program. 49

U.S.C. § 471 15(d)(l); BCA Guidance at 1. Moreover, the BCA Guidance does not

even require an induced demand analysis for the airfield and terminal projects to

261 Petitioners point (Br. 28-29) to a sentence in the FEIS (at 2-5) in which FAA

states that, if carriers were required to utilize larger aircraft as a congestion
management measure, "more aircraft would quickly be scheduled to use the
capacity that becomes available and the benefit offewer aircraft would disappear."
This is because airlines typically schedule flights in response to passenger demand
for travel at certin hours, and airlines would likely switch some flights from less
desirable hours to the peak hours in place of the consolidated flights. Petitioners'
inference that carriers would similarly schedule a significant number of additional
flights in response to the delay reduction expected from airspace redesign is not
waranted.
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which it applies: "Although the phenomenon of' induced demand' is real, due to

uncertainty in the data, its analysis is at the airport sponsor's option." Id. at 41.

Nevertheless, Petitioners urge application of the BCA Guidance's

rule-of-thumb" (Br. 33), which suggests a 2% increase in passenger demand for

each 3-mirute saving from the project. Id. Even if this rule-of-thumb applied to

this project, which it does not, it would not avail Petitioners. FAA predicted in

.2011 a 3-minute reduction in average arival delay (22.9 minutes for Future No

Action and 19.9 for Integrated Airspace with ICC), and a 4. 1-minute reduction in

average departre delay (23.3 minutes for Future No Action and 19.2 for Integrated

Airspace with ICC). Addendum B. Delay savings in the 3-4 minute range would

be expected to induce a passenger demand increase ir the 2-3% range.27

Experience suggests that this modest increase in passenger demand could well

translate into an even smaller percentage increase in the number of flight

operations. See n. 1 8 above. Thus, even if it were appropriate to tailor passenger

demand forecasts for each alternative at each airport, the tailoring would lead to at

most modest changes in the predicted number of flight operations in 201 1.

271 Petitioners incorrectly state (Br. 33) that the BCA Guidance recommends a 2%

increase in "operations" for each 3 minutes of delay savings. The recommended
2% increase is in passenger projections, not flight operation projections. BCA
Guidance App. C, Table C.1.

-43-



In City of Los Angeles v. FAA, the court said that NEPA did not require FAA

to undertake the induced demand analysis suggested by petitioners for the terminal

project. 138 F.3d at 808 ("We don't require an agency to quantify all possible

effects, paricularly not those that are likely to be minor."). FAA has complied

with NEP A here by reasonably explaining its approach to traffic forecasting:

FAA modeling incorporated the best estimates of all these effects.
The economy demands air travel to New York City, and carriers will
serve that demand despite long delays. An airspace redesign is a
relatively small change to the aviation system, so we do not expect
radical changes in airline schedules ir response to it. The large delay
changes in the operational analysis are the result of small effciency
improvements close to the limit of a fixed-capacity system.

FEIS App. N (AR 9304 at pdf2361). Petitioners provide no reason to believe that

quantifying any minor change to the relative benefits or relative environmental

impacts of the alternatives would have materially changed FAA's comparison of

alternatives.

s. Induced Demand Would Not Undermine FAA's

Air Quality Analysis.

Petitioners present six pages of general argument on the concept of induced

growth (Br. 26-3 I) but only one specific reason as to why it matters. 281 They

281 Petitioners merely mention (Br. 31) "noise" impacts without explaining how

induced demand could affect the noise analysis. As explaired in our
Argument LF .2, while adding a modest number of flights to the Mitigated
Preferred Alternative could result in some additional census blocks with significant

(continued... )
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challenge (Br. 31-32) FAA's conclusion that the Project would not adversely affect

air quality. FAA calculated that the Project would reduce fuel consumption as

compared to Future No Action at the forecast 201 1 AAD traffc level by

194,437 kg (about 63,380 gallons) per day. FEIS App. Rat 7. Petitioners assert

that the Project would consume 0.83% less fuel than Future No Action, assuming

the same traffic level, 291 and assert that if the traffc level were increased to account

for induced demand, there might in fact be no reduction in fuel consumption: This

argument is unpersuasive.

First, as explained above, Petitioners cite no authority distinguishing the

cases described above upholdirg FAA's traffic forecasting for airspace redesign

and similar projects without factoring in "irduced demand." Second, FAA's

decision did not turn on a reduction in fuel consumption. ROD 41-44. FAA

would still have selected Integrated Airspace with icc even assuming, without

conceding, that the proposed airspace redesign alternatives and the Selected

mc...continued)
impacts, the noise mitigation strategy would eliminate any such significant
impacts.

291 FAA does not disagree with Petitioners' figures ir their footnote 14 except for

their calculation of a 0.83% reduction in fuel consumption (the reduction in fuel
from implementing the Project divided by the total fuel consumed by the modeled
flights under the Future No Action Alternative). Among other things, that number
is not meaningful due to limitations in modeling flights more than 200 miles from
New York City, as explained in App. Rat 12.
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Alternative cause a de minimis increase in emissions. ROD 1, 56. Third, the Fuel

Burn Analysis does not support any inference that the Project is likely to cause a

more than de minimis increase in emissions at a slightly higher level of traffic.

As Petitioners point out (Br. 99), the Fuel Burn Analysis includes fuel

consumed both above and below the mixing height, but it is the fuel consumed

below the mixing height that affects local air quality. As explained in Statement of

Facts Part C, the Project can be expected to achieve a greater percentage reduction

of emissions below the mixing height than the overall percentage reduction of

emissions throughout the flights (0.83%) given the particular benefits of expedited

deparres below the mixing height.301

6. FAA's Response to a Comment on the FEIS

Does Not Call into Question the Traffc
Forecasts.

Petitioners fault (Br. 29) FAA's response (ROD 51) to a comment on the

FEIS dated August 22, 2007 (ROD App. D at D-2) asserting that the forecast levels

of traffic at Newark are too high. FAA prepared technical responses to FEIS

301 Petitioners suggest a different challenge to the fuel consumption analysis in

footnote 13 (Br. 32). It appears they are arguing that if FAA overestimated the
level of traffic in 201 1 (for reasons that have nothing to do with the demand/delay
relationship), traffic could be below the "break-even point" and the Project would
not reduce fuel consumption. As explained above, there is no "break-even point"
relevant to local air quality. The Selected Alternative should benefit local air
quality whatever the traffc leveL.
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comments while finalizing the text of the ROD, issued September 5, 2007. One

response included an observation about Newark's throughput during peak hours:

"Without dual arrivals, actual traffic at EWR may remain at the current plateau

. . . ." Although the response did not include a citation, the agency here was

referring to FEIS App. C, Fig. 9-20 at 9-33 ("EWR 201 1 End of Arrival Push"),

which shows the projected 2011 schedule of arivals ("arrival demand") and the

projected hour-by-hour throughput of arrivals under the different alternatives. The

Future No Action line looks like a plateau, but the Integrated Airspace with ICC

line has peaks showirg some arrivals shifting to earlier hours, "greatly reduc(ing)

the number of night arrivals." FEIS App. Cat 9-32. This discussion, while

perhaps not artfully drafted, does not call into question FAA's forecasting

methodology.31/

311 Later (Br. 37-38), Petitioners also point out an error in this response concerning

Newark operations on the 90P Days in July 2006 and July 2007. The consultant
tasked with responding to the comment inadvertently picked up the number from
the "tower" column (which includes overflghts) in the OPSNET database, not the
"airport" column (which includes only arriving or deparing flights). This led to
the erroneous statement that Newark traffic had leveled off at the forecast 2006
level rather than at the lower 2005 actual leveL. However, as explained in
Argument LD below, the 2006 forecasts, despite being higher than actual 2005
traffic levels, were still suffciently accurate to support the operational and
environmental analyses. FEIS App. B.2.
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C. FAA Properly Rejected Congestion Management as a
Project Alternative.

Petitioners' argument (Br. 33-36) that FAA improperly eliminated one group

of alternatives - congestion management prograis - from more detailed analysis

is without merit.32' From the outset of this aibitious effort, FAA clearly

articulated its goal: modernizing the airspace "to increase the effciency and

reliability of the airspace strcture and ATC system, thereby accommodating

growth while enhancing safety and reducing delays in travel." FEIS 1-25.

Contrar to Petitioners' assertion (Br. 35), the 20 words before "reducing delays in

travel" are not mere surplusage. The FEIS (2-69 to 2-81, App. Cat 9-1 to 9-39)

describes the eight desired system improvements by which the alternatives were

evaluated, qualitatively and quantitatively. Addendum B. Delay may be "the

primar measure of the operational efficiency of the airspace system" (FEIS 2-72

(emphasis added)), but reducing delay is not the only important objective of the

airspace redesign. As FAA explaired in rejecting the City of Elizabeth's stay

request:

The routes into and out of the major airports in the area constitute a
complex, three-dimensional network of rigid altitude fixes, narow
arrival corridors and equally precise departre paths with multiple
intersecting flows of traffic, and heavy air traffic controller workloads

32/ GAO considered this issue and concluded that FAA evaluated a reasonable

range of alternatives. GAO Report 08-786 (Resp. Motion, Ex. A) at 73-77.
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as each aircraft must respond to many changes in heading, altitude,
and airspeed that are required as they safely thread their way into and
out of the region. ROD at 7-8, see also ROD at 2-3 and FEIS at 1-8.
Making this airspace more efficient wil enhance its safety as welL.
ROD at 8.

Letter from McCartney to Scagnell (Jan. 8, 2008) at 4 (Pet. RJ Ex. J).

A congestion management program relieves congestion on the ground at a

specific airport by artificially limiting the number of flights that can tae off during

any given hour. Congress has found that artificial restrictions on air travel "are not

in the public interest," and "should be imposed to alleviate air traffic delays only

after other reasonably available and less burdensome alternatives have been tried."

49 U.S.c. § 4710 1 (a)(9)(A) and (B). Accordingly, FAA concluded that

"congestion management programs. . . should be considered only as a last resort to

reduce delays in the national airspace system." FEIS 2_6.33/

Moreover, FAA's 2008 Orders, cited by Petitioners (Br. 33), imposirg limits

on hourly take-off and landing slots at Kennedy and Newark to address increasing

delays, durirg Summer 2007, support FAA's rationale. The Kennedy Order states

that "this Order is not intended to create a long-term solution to congestion at

JFK." 73 Fed. Reg. at 3513-14. "(T)he intermediate and long-term priority is to

33/ Congress has to date also chosen to address aviation's environmental impacts

through means other than artificial restrictions on air traffic. See, e.g., Pet. Br.
at 6 n.7.

-49-



expand airport and airway system capacity and to increase the efficient use of

existing resources," including the Airspace Redesign Project. Id. at 3516. See also

Newark Order, 73 Fed. Reg. at 2955 1 (schedule limitations are a "short-term

vehicle to preserve realistic scheduling at EWR while longer term solutions are

applied to relieve EWR's congestion and delay"). See also WROD 9-10

(schedule limits are not a replacement for airspace redesign because they are

positive as to only two criteria, negative as to two other criteria and without effect

as to the remaining four criteria).

The two cases cited (Br. 34-35) for the proposition that an agency must

consider an alternative even if it would satisfy only one of multiple objectives are

distinguishable on the ground that the different objectives in the cited cases were

readily separable, not interrelated as they are here. See Simmons v. Us. Army

Corps of Engineers, 120 F.3d 664,667 (7th Cir. 1997) (rejecting an EIS for a

proposed new large reservoir that would provide water to two communities

because the Corps never considered two separate water sources and there was no

necessary relationship between the two communities' water needs); 1-291 Why?

Assn. v. Burns, 372 F. Supp. 223, 252-53 (D. Conn. 1974) (granting preliminary

injunction agairst new highway because existing routes should have been

considered to connect I-91 and I-84 southwest of Hartford even if that alternative
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would not relieve local congestion, a separate objective that could be solved by a

separate project). In contrast, taking action to address any of the Region's airspace

problems would necessarily affect the other interrelated characteristics of the single

system, both positively and negatively. Thus, any approach that would address

only airport delay, in disregard of, or at the expense of, other system

characteristics, was not a "reasonable" alternative to airspace redesign.

In essence, Petitioners suggest it would be acceptable for FAA to retain

inefficiencies in the sky if capacity on the ground at the busiest airorts is capped

to lessen delay. This makes no sense.

D. Actual Traffc Data from 2005 and Subsequent Years

Do Not Warrant Restarting the Operational and
Environmental Analysis.

Petitioners' next contention (Br 36-38) is that FAA should have reinitiated

the operational and environmental analysis in 2006 after it obtained actual traffic

data for 2005. Overall, the 2006 AAD forecast was 6% above 2005 actual traffic

and the 2006 90P Day forecast was 8% above 2005 actual traffc. FEIS App. B. 1

at 7,27.

No court has ever applied NEPA to require a never-ending loop of revised

traffic forecasting, operational simulation and environmental analysis as each

year's new data becomes available. Such an approach would preclude FAA and
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other agencies from ever addressing problems that require multi-year analysis.34/

This Court rejected a similar argument in Vilage of Bensenvile v. FAA, 457 F.3d

52, 71 (D.C. Cir. 2006), holding that it was permissible for FAA to use "the best

information available when it began its analysis and then checking the assumptions

of those models as new information became available." That is precisely what

FAA did here.

FAA saw the suppression of aviation demand following September 11,

2001. In 2005, prior to issuing the DEIS, FAA predicted that, on a national basis,

most measures of aviation activity would return to their pre-September 11 levels

that year. See FEIS 1-20 to 1-21 (citing FAA Aerospace Forecasts Fiscal Years

2005-2016). Then, in 2006, FAA specifically compared the 2006 traffic forecast

against 2005 actual traffc and analyzed whether more recent traffic data was likely

to change the DEIS's conclusions. FEIS App. B.2. Petitioners erroneously assert

(Br. 37) that FAA only addressed the overall average differences and did not

consider the differences at the 21 individual airports. In fact, FAA compared the

forecast 2006 AAD and 90P Day traffic counts to the actual 2005 traffic data at

34/ "A study of 
this scope and magnitude takes a number of years to fully develop.

The noise modeling of future conditions and final alternatives is based on the input
data developed from the baseline conditions (2000). Continual revisions of the
baseline year would make it impossible to finalize the noise modeling for the
study." FEIS 3-18.
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each airport on both a total and hour-by-hour basis. FEIS App. B.2 at 4 to 12,

27 to 35. FAA also analyzed the significant increase in regional jets at some

airports over what was predicted. Id. at 17 to 24.

FAA concluded thai the traffic forecasts were sufficiently accurate to

"support plannng decisions" from both an operational and environmental

perspective, in that they "captue( d) the general flow and magnitude of the traffc

in a way that can show differences among the proposed alternatives." FEIS

App. B.2 at 57. FAA had previously concluded that "the events of September 11,

2001 and other near-term impacts are considered short-term and are not expected

to affect long-term dei:and at the Study Area airports." FEIS 1-21. These

conclusions are entitled to substantial deference. See Vilage of Bensenvile, 457

F.3d at 71.

Petitioners' narow focus on the difference between Newark's 2006 forecast

and 2005 actual traffic (Br. 36) is unwaranted. As explained above, while Newark

will experience the biggest reduction in average "block time" upon full

implementation, the Project will reduce "delay" at all the major airports from the

commencement of implementation.35 In fact, LaGuardia departures are predicted

35/ Petitioners' citations to the FEIS miss the mark. They make no reference to the

detailed bar chars depictirg delay reductions at each of the major airports (FEIS
App. C at 9-20 to 9-27), but instead refer to (1) the "Maintain Airport Throughput"

(continued... )
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to experience the most significant delay reduction in 201 1 (about 10 minutes per

flight). See FEIS App. C at 9-22.

More recent data, specifically increased traffc and delays during Summer

2007 that led to the adoption of limited schedules for Kennedy and Newark in

2008, indicate that the 2011 forecasts are not significantly overstated. "The limited

schedules were very similar to the forecast of the anual average day (AAD) in

2011." WROD (Resp. Motion, Ex. B) at 8.361

NEP A does not require FAA to make 10-year forecasts with crystal-ball

precision. By definition, a forecast is an informed prediction, not a guarantee.

Petitioners fail to demonstrate that FAA's original traffic forecasts were so

defective that they should have been replaced with new forecasts based on more

recent operations data. 371

mc...continued)
system improvement (FEIS 2-78 to 2-80), (2) "Route Length Changes" (FEIS
App. C, Fig. 9-22 at 9-35), (3) discussion of the block time break-even point for
Newark arivals (FEIS App. C at 10-2), and (4) a general explanation on
"Interpreting Average Delay," which uses Newark as an example but does not
suggest that Newark is the only airport that would experience a delay reduction
(FEIS App. 0 at 73-78).

361 FAA's inadvertent error in reviewing OPSNET data for Newark's 90P day in

2006 and 2007 (see Br. 37-38) is addressed in n.3 1 above.

371 While it may not be logically inconsistent for Petitioners to argue both that

FAA underestimated traffc for the Integrated Airspace with ICC Alternative by

(continued... )
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E. The FEIS Adequately Addressed Cumulative

Impacts.

Petitioners argue (Br. 38-42) unpersuasively that the FEIS should have

included an analysis of the cumulative impacts of (1) the Philadelphia Capacity

Enhancement Prograi (CEP), which could include the relocation and/or extension

of the existing runways, and (2) the potential expansion in service at Stewart

Airport as a result of the Port Authority's potential acquisition of the operating

lease. FAA specifically explaired why there was insufficient information to

address any future traffc changes resulting from these actions. ROD 46-47;

FEIS 4-73 to 4-84. Neither CEQ's regulation requiring consideration of the

cumulative impacts of "reasonably foreseeable future actions," 40 C.F.R. § 1508.7,

nor any other provision Petitioners cite (Br. 40 n. 16), requires anything more.

Petitioners once again avoid any reference to pertinent FAA cases. See, e.g., Town

of Marshfield v. FAA (1st Cir. Dec. 18, 2008), slip op. at 7-8; City of Oxford,

Georgia v. FAA, 428 F.3d 1346,1353-54 (11th Cir. 2005); Airport Neighbors

Allance, Inc. v. United States, 90 F.3d 426,43 i (10th Cir. 1996).

Here, FAA explained its treatment of the Philadelphia CEP as follows:

ll...continued)
failing to account for induced growth, and that FAA overestimated traffc for this
alternative by failing to predict accurately other trends in aviation demand, the two
arguments, as a practical matter, tend to offset each other to some degree.
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Because there has been no determination of what the
alternatives for this proposed project will look like, there is
insufficient information to evaluate cumulative impacts,
especially as they relate to noise, at this time. It is noted that
the CEP EIS analysis will include consideration of the airspace
redesign alternative selected for implementation as a result of
this EIS.

FEIS 4-82; ROD 47. Petitioners challenge (Br. 39-40) the "insufficient

information" statement; they say there was sufficient information as of March 2005

because FAA addressed the CEP in the cumulative impacts analysis of another

FEIS addressing the Philadelphia Runway 17-35 Extension (provided to the Court

by Petitioners as RJ Ex. C). It appears that Petitioners did not read their

Exhibit C. The cumulative impacts analysis in that March 2005 FEIS does include

the proposed CEP on the list of "foreseeable future actions," but then immediately

explains, in two full paragraphs, why "(t)he potential future effects of the CEP are

speculative and wil be considered in detail in the Environmental Impact Statement

currently being prepared for that project." FEIS for Runway 17-35 Extension

at 4-205. See also WROD (Resp. Motion, Ex. B) at 6 (reaffirming that the CEP

alternatives~ which by then had been identified, would be evaluated in the CEP EIS

taking into account the Airspace Redesign Selected Alternative procedures).

Petitioners also miss the mark in asserting (Br. 40-42) that the Port

Authority's announcement in January 2007 about its plan to purchase the Stewar
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operating lease required a new traffic forecast. Notably, the Port Authority did not

make a single reference to any plan to purchase that lease in its June 5, 2006

comments on the DEIS. AR 4300 at pdf 2664. In any event, the timing and

degree of any consequent traffic increase was simply too speculative to address in

the FEIS, as FAA explained:

As of July 2007, the Port Authority was stil pursuirg the acquisition of the
lease and negotiating with both National Express and the State of New York.
Even if the purchase is successful, it is unclear whether the airlines wil be
willing to operate at SWF especially in light of American Airlines recent
anouncement that they are pullng out of SWF. Therefore, this proposal is
not reasonably foreseeable and was not considered in the evaluation of
cumulative impacts.

FEIS 4-83; ROD 47.

Moreover, when FAA developed its demand forecasts ir 2001, it had already

significantly increased the Stewart 2011 passenger demand forecast above the T AF

(to about 754,000 enplanements per year) in anticipation of the introduction of

low-fare service not factored into the TAF. FEIS 1-19; FEIS App. B.1, Table 4

at B-1 1. Petitioners point (Br. 41) to the Port Authority's January 2007 press

release stating that Stewar's anual enplanements could increase from the current

level of 300,000 to its capacity of 1,500,000, suggesting that this growth would

occur by 2011. But the Port Authority clearly stated that the increase "will happen

over a period of many years":
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"No one should expect immediate radical changes," said Marc La
Vorgna, a Port Authority spokesman. "Airport development is a very
lengthy process and has to occur incrementally over many years with
careful management and timely investments in infrastructure."

RJ Add. C, Ex. D. Thus, FAA's forecast of about 754,000 annual enplanements

in 20 i 1 does not appear to be out of line with the Port Authority's own projections

(and irdeed might even be high). Nothing more is required.38'

F. The FEIS Adequately Analyzed Noise Impacts.

As required by FAA Order 1050.1E App. A ir 14.5 (FEIS 3-25), FAA used

the Noise Integrated Routing System ("NIRS"), the "international state-of-the-ar

broad-area noise assessment" tool. FEIS App. E.2 at E_9.39' FAA developed NIRS

in 1995 to assess the noise impacts of regional airspace design projects covering

large geographic areas. FEIS App. E.2 at E-8 to E-9. The previously developed

Integrated Noise Model (IN) is used to estimate noise exposure in the vicinity of

a single airport. Id

The specific application ofNIRS in this EIS "was developed with

unprecedented care and to an extraordinary level of detail" (FEIS App. E.2 at E-8):

38/ Contrary to Petitioners' suggestion (Br. 42), FAA considered the possible

environmental effects of increased traffic at Stewart and concluded that airspace
redesign would likely still not cause significant noise impacts because "(aJt low
altitudes, no changes were desirable or necessar." FEIS App. Q at 7.
39/ The noise methodology is described in considerable detail in FEIS 3-18 to 3-34,

4-1 to 4-40, App. D and App. E.
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The noise modeling effort undertaken for this EIS was unique. Many
factors including the large number of modeled airports and the size of
the Study Area contributed to the complexity of the modeling effort.
The noise modeling was customized to accommodate and reflect the
uniqueness of this airspace redesign. Two exaiples of this
customized approach are:

. Development of tailored computer algorithms to translate radar
data into NIRS input, and

. extensive coordination between the noise modelers, airspace

modelers, and Airspace Design Teai.

FEIS 4-2 to 4-3. This collaboration involved review of each alternative "on an

airport-by-airport, route-by-route, and sometimes even a flight track-by-flght track

basis." FEIS App. E.2 at E_7.401

FAA did ten runs of its noise impacts analysis: the 2000 base case

(FEIS 3-24 to 3-34, Figs 3.18,3.19), four alternatives at the 2006 AAD traffic level

and five alternatives at the 2011 AA traffic level (FEIS 4-2 to 4-40,

Figs. 4. i to 4.25).

401 FAA input the traffic files into the NIRS modeL. Flights were modeled using

specified runways at all 21 study airports. FEIS 3-27. To ensure accurate
depiction of actual flight tracks, FAA studied over 425,000 radar flght tracks,
isolatirg groups of similar flight tracks to create about 7,000 "backbone" flght
tracks and about 15,000 associated subtracks (to reflect dispersion from wind,
weather, pilot technique and other factors). FEIS 3-30 to 3-31, Figs. 3.16,3.17,
App. E.2 at E-27 to E-40.
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As required by Order 1050.1E App. A ir 14.1a, FAA used the decibel

("dB"), and more specifically the yearly day/night average sound level ("DNL"),4l/

as the metric for loudness. The decibel uses a logarithmic scale because the human

ear perceives sound in a logarithmic fashion. FEIS 3-19. FICON has concluded

that DNL is the best measure of community annoyance from aircraft noise. See

FEIS App. E.1 at 8, 10; App. N (AR 9304 at 2353-54,2363); App. Q at 24.42/

Order 1050.1E App. A ir 14.3 specifies the "significant impact" threshold-

an increase of 1.5 DNL or more to 65 DNL or above over noise sensitive areas

when compared to the no action alternative for the same timeframe. NIRS

calculates noise exposure levels for each populated census block (block) within a

study area - in this case 325,682 (FEIS 3-25, Fig. 3.15) - as well as specified grid

points in unpopulated areas, and then generates change-of-exposure tables

reporting the number of persons significantly affected in each block and plots the

location of the affected block on maps. FEIS App. E.2 at E-12 to E-15.

41/ DNL averages the magnitude of sound levels generated by all individual events

occurring during a 24-hour period, with a 10-decibel penalty for noise events

occurring during typical sleeping hours (between 10 p.m. and 7 a.m.). See FEIS
App. E.1 at 8.

42/ FAA included a primer on noise, and the metrics used to measure it, in the

DEIS and FEIS. See FEIS 3-19 to 3-21, App. E. 1.
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FAA uses NIRS to produce change-of-exposure tables and maps for areas

experiencing both significant and "slight to moderate" noise impacts - a change of

3 DNL or more at the DNL 60-65 level, and a change of 5 DNL or more at the

DNL 45-60 level.43/ See Order 1050.1E App. A ir 14.5e.

FAA guidelines for significant impacts and the use ofDNL have been

upheld by the courts for more than 20 years. See, e.g., Town of Cave Creek,

Arizona v. FAA, 325 F.3d 320, 326 (D.C. Cir. 2003) (citing four cases). More

recently, this Court has also recognized the appropriateness of reportable impacts.

Id.

FAA recognized that the "complexity (number of flight routes,

configurations, airports, operations, etc.) of the study creates challenges ir

reporting noise-modeling results in a useful format for analysis," and designed

tables and graphics "to summarize the data in an easily understandable format."

FEIS App. E.2 at E-7. The FEIS provides a change-of-exposure table and map for

each of the design alternatives as compared to the Future No Action Alternative in

2006 and 2011. FEIS 4-10 to 4-40, Figs. 4.1 to 4.25.44/

43/ The typical range of outdoor background noise in a rural community is about

40-48 DNL and in an urban area about 56-66 DNL. FEIS App. E.1 Fig. E-6 at 9.

44/ FAA's Project website also provided links which allowed the public to find the

census block for a paricular address and obtain the noise exposure tables for each

(continued... )
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As explained above, once FAA identified its Preferred Alternative in

March 2007, it analyzed possible noise mitigation measures. FEIS 5- 1 to 5-39,

Figs. 5.1 to 5.18. After eliminatirg proposed mitigation measures that were not

operationally feasible or raised safety concerns, the remaining measures were

analyzed using the Route Optimization and Mitigation Analysis (ROMA) tool and

the NIRS Screening Tool (NST) through an iterative process of evaluation and

adjustment until measures were found that reduced noise impacts without

substantial adverse impact on operational effciency. FEIS App. P at 7_12.451

FAA did not limit its consideration to areas with significant impacts

(FEIS 5-2):

FAA considered measures in all areas, not just those areas that
experienced a significant impact or a slight to moderate threshold-
based noise change as reported in the DEIS. Consideration was given
to measures that would affect areas of noise increase that did not
receive a significant or slight to moderate noise increase, as well as
long standing issues that may be improved with the airspace redesign.

Through this process, FAA was able to eliminate all significant noise

increases (and indeed slightly reduce the population at the 65+ DNL level as

11 ...continued)

alternative for that census block.

451 For exaiple, each potential mitigation measure created potential problems with

"crossing traffic," as raising the altitudes for one set of flights to reduce noise
could create conflicts with traffic flows to or from another airport using the saie
altitude range. FEIS App. 0 at 36.
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compared to Future No Action) and greatly reduce the number of newly exposed

individuals in the slight-to-moderate increase range. ROD 26-27; FEIS

5-34 to 5-37. Comparing Figures 4.24 (NYINJ area) and 4.25 (PHL area) to

Figures 5.16 (NYINJ area) and 5.18 (PHL area) reveals the results of FAA's

mitigation measures.

1. FAA Was Not Required to Depict Noise
Impacts Through Noise Contours.

Order 1050.1E App. A ir 14.5e, which required the use ofNIRS for this

Project, modifies the 14 C.F.R. Par 150 guidelines for noise analysis for airspace

redesign ir two significant ways. First, it expands the area considered for airspace

redesign projects to 45 DNL. Second, it expressly provides that "(nJoise contours

will not be prepared for the NIRS analysis." The cited Section 14.4d(l) (Br. 43

n.19) only requires noise contours when the INM model is used for single airport

projects. Petitioners' citation to 14 C.F.R. Par 150 guidelines is therefore

misplaced. Application of these guidelines would result in noise analysis only for

noise sensitive areas experiencing 65 DNL and greater noise levels. There would

be no disclosure of noise impacts for large portions of the study area. FAA

provides enhanced disclosure in consideration to public response to past air traffic

changes. See FEIS App. N (AR 9304 at pdf2362).
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